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Misc(J) Case No.11/2019  

 T.S.No.06/19 

 

30-08-2019:  Both sides are represented. 

This order has arisen out of a petition filed U/O. 39 Rule 1 

and 2 C.P.C for temporary injunction by the petitioner/plaintiff. 

The petitioner has filed this petition and stated that in T.S. 

the plaintiff/petitioner has prayed for declaration of right, title, 

interest, confirmation of possession and permanent injunction due 

to the illegal acts and activities of the principal defendant/O.P.No.1 

trying to dispossess the plaintiff/petitioner from the suit land. In the 

instant petition as well as in the T.S. it is stated that Lt. Beni 

Madhab Das, the predecessor-in-interest of the plaintiff during his 

lifetime owned and possessed a plot of land measuring 15 lecha 

covered byDag No.365 of Patta No.210 situated in the revenue 

village Surjyakhata Debotta Non-Agricultural under Bilasipara Circle 

in Ward No.13, here-in-after called the suit land. The original owner 

Pattadar Lt. Beni Madhab Das, expired on 25-02-1993 and after his 

death the suit land was mutated in the name of his wife Surabala 

Das, who also expired on 03-10-2005 and on her death the suit 

land came to the hand of her two sons namely Dhirendra Narayan 

Das (herein the petitioner) and Pran Krishna Das  but on 15-10-

2006 Pran Krishna Das  also expired and hence his part of the land 

share in suit land goes to the hand of his wife Archana Das (herein 

principal O.P.) and accordingly vide order dated 01-10-2008 passed 

by the proforma defendant No.5 the suit land was mutated jointly in 

the name of the petitioner and the principal O.P. Neither any 

partition nor any family settlement has been made in respect of the 

S/L and till date the suit land is enjoyed jointly without any 

disturbances. On 27-01-2019 the principal O.P. tried to dispossess 

the petitioner from the suit land with the help of some unknown 

persons who demolished two rooms of the house which was 

constructed by the predecessor-in-interest of the petitionerover the 

suit land and which continuously remained under the full occupation 
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and possession of the petitioner after the death of the predecessor-

in-interest. Immediately after getting knowledge of the same the  

petitioner went to the suit land on 28-01-2019 and raised his 

objection against the illegal acts of demolition of the two rooms and 

told to stop any further demolition but the principal O.P. in 

connivance with one of the stranger who claimed that he is an 

authorized person under the principal O.P. threatened the petitioner 

not to enter into the suit land again otherwise he will be buried 

alive in the suit land and the stranger also claimed that the suit land 

belongs to the principal O.P. Thereafter, on 29-01-2019 the 

petitioner also came to know that the principal O.P. and her 

abettors demolished the two rooms of the house constructed by the 

predecessor-in-interest of the petitioner with malafide intention and 

for wrongful gain of obtaining a Govt. housing scheme i.e. more 

particularly the “Pradhan Mantri Awas Yojana”. On coming to know 

about the aforesaid facts the petitioner on 30-01-2019 approached 

the proforma defendant /O.P. No.2 i.e. O/O the Sub-Divisional 

Officer, Bilasipara with a view to know as to how the authority has 

allowed/granted the housing scheme to the principal O.P. over the 

suit land which is a joint property and in response, the concerned 

officer had shown a no-objection of the petitioner which was 

submitted by the principal defendant. On coming to know about the 

no-objection, the petitioner was very much in shock and surprise as 

the petitioner neither issued any no-objection nor is the signature 

on the NOC his. Hence, against this the petitioner immediately filed 

a complaint before the proforma O.P.No.2 but till date no 

satisfactory action has been initiated by them and hence the 

petitioner has also informed the matter to the proforma O.P.No.6, 

the Officer-in-Charge of Bilasipara P.S. It is stated that the 

petitioner now apprehends that the principal O.P. may further 

damage the remaining portion of the house constructed by 

thepredecessor-in-interest and standing RCC building constructed 

by the petitioner over the suit land. The petitioner is under constant 

threat of demolition of the house and the RCC building as well as 

dispossession from the suit land. If the principal 
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defendant/O.P.No.1dispossesses the plaintiff illegally from the suit 

land he will suffer irreparable loss and injury which cannot be 

compensated by any other means and hence is entitled to a 

permanent /perpetual injunction to protect the suit land. Hence this 

petition. 

O.P./defendanthasfiledher written objection against the 

petition. It is contended that there is no prima facie case for getting 

an order of temporary injunction. Mother-in-law of the present O.P. 

Lt. Surabala Das during her lifetime made family settlement of the 

suit land in between the petitioner and the husband of the present 

O.P. Lt. Pran Krishna Das. Accordingly the petitioner constructed an 

RCC house in his share of land and the rest portion falls in the 

share of the husband of the present O.P. wherein the O.P. has been 

residing till date. The petitioner has filed this petition to create 

disturbance in the peaceful enjoyment of her share of land in the 

suit land and also to deprive her from getting PMAY housing 

scheme allotted to her by the Govt. The petitioner nowhere denied 

that the OP has no equal share in the suit land. Likewise the O.P. 

has also never denied the equal share of the petitioner in the suit 

land. The O.P. shall suffer irreparable loss in the event of granting 

temporary injunction. So the O.P./defendanthas prayed to reject 

thepetition. 

There are three golden principles for granting temporary 

injunctions namely viz. prima facie case, irreparable injury and 

balance of convenience. Now, let us see whether these golden 

principles are present in respect of the petitioner/plaintiff’s 

application for granting temporary injunction as prayed for. 

The case of the plaintiff is that his father owned the suit 

land which is 15L in area. This land went to the hand of his mother 

after the death of his father. Mother also died. Hence the S/L went 

to the hand of their two sons. One son is the plaintiff and the other 

son is the deceased husband of the principal defendant. The 

plaintiff claims that there is no formal partition yet both the plaintiff 

and principal defendant are enjoying jointly the suit land. The 
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principal defendant has got house from the Govt. under the ‘PMAY’ 

scheme. The principal defendant has demolished two rooms of the 

ancestral house. The plaintiff has his RCC building in one part of the 

S/L. The plaintiff alleges that the principal defendant has filed 

forged NOC of the plaintiff to construct her Govt. allotted ‘PMAY’ 

scheme house over the S/L. The plaintiff apprehends further 

damage of the ancestral house and his RCC building too and 

dispossession by the principal defendant. Hence, the plaintiff has 

filed the title suit for declaration of his right, title, interest and 

confirmation of possession over the suit land i.e. 15L land and has 

filed this application for temporary injunction to restrain the 

principal defendant from disturbing the peaceful possession by the 

petitioner. 

Contrary to the plaintiff’s claim, the principal defendant says 

that her mother-in-law had divided the S/L between the plaintiff 

and her husband during her lifetime. The OP says that the plaintiff 

has half share and she also has half share in the S/L which is also 

admitted by the plaintiff’s side while placing argument. Hence, it 

can be seen that seeking declaration of right, title, interest and 

confirmation of possession of the plaintiff alone over the entire 15L 

land is not justified. And as such, I consider that there is no prima 

facie case.  

It is clear that the plaintiff has his RCC building standing 

over the S/L. It is not clear whether the plaintiff has constructed the 

RCC building over the S/L when the S/L is still joint property as 

claimed by the plaintiff after taking NOC from the principal 

defendant or not. If the plaintiff has not constructed his RCC 

building over the undivided S/L as claimed by the plaintiff with NOC 

of the principal defendant, then why is the plaintiff objecting when 

the principal defendant has got a house from the Govt. and wants 

to construct the same over the S/L when she has equal share over 

the S/L?  

The principal defendant is a widow, issueless woman and is 

obviously poor lady for which she has got a house from the Govt. 
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under the ‘PMAY’ scheme. If the principal defendant is restrained by 

granting temporary injunction then where she will construct the 

house got from the Govt.? Whether the Govt. scheme will wait year 

after year for giving her (principal defendant) the house? I consider 

that if temporary injunction is allowed, the principal defendant will 

suffer more than the plaintiff/petitioner. The share of the plaintiff of 

7 & ½ L land is sitting there, his RCC house is standing over the 

S/L; hence nobody can deprive him of his share of land. But if the 

principal defendant fails to utilise the Govt. grant of a house to her, 

she will suffer a lot. A house to live in is a very big achievement for 

a poor widowed lady. And if she loses that Govt. house, that cannot 

be compensated by any amount of money. Hence, I consider that 

the balance of convenience is more in favour of the principal 

defendant and it is the principal defendant who will suffer 

irreparable loss if the temporary injunction is granted. 

I find that the instant application is devoid of any of the 

golden principles for granting temporary injunction. Hence, the 

prayer to grant temporary injunction is rejected. 

This Misc.(J) case is accordingly disposed of.  

 

 

 

 

 

 

 

 

 


